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Avant Building -Suite 900 ~ 200 Delaware Avenue ~ Buffalo, NY 14202-2107 ~ bsk.com

CHARLES D. GRIECO, ESQ.
cgrieco@bsk.com
P: 716-416-7021
F: 716-416-7321

June 13, 2017

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

VIA ELECTRONIC MAIL Daly.Eric@epa.gov

Mr. Eric Daly
Response and Prevention Branch
U.S. Environmental Protection Agency, Region II
2890 Woodbridge Avenue, Bldg. 205 (MS-211)
Edison, NJ 08837

Re: Request for Information Pursuant to Section 104 of CERCLA
Holy Trinity Cemetery Site, 5401 Robert Street, Lewiston, Niagara County,
New York

Dear Mr. Daly:

am writing on behalf of the Divine Mercy Roman Catholic Parish of Niagara Falls, NY
("Devine Mercy Parish"), which is the owner of the Holy Trinity Cemetery located at
5401 Robert Street, Lewiston, New York (the "Site"), in response to the Environmental
Protection Agency's March 30, 2017 Request for Information Pursuant to Section 104 of
the Comprehensive Response, Compensation and Liability Act ("CERCLA"). As
indicated below, Divine Mercy Parish has very limited information concerning the
existence of the radioactive material being investigated at the Site by EPA, but it has
conducted a thorough review of records available to it and consulted with individuals
most likely to possess any relevant information, and the responses below represent its
best efforts to provide EPA whatever information Divine Mercy Parish possesses to
assist with EPA's investigation.

Moreover, although EPA has not given any indication that it considers Divine Mercy
Parish to be a responsible party with respect to such radioactive material, it should be
stated that, by responding to EPA's March 30, 2017 letter, and providing the information
below, Divine Mercy Parish is not admitting that it is liable with respect to the alleged
environmental contamination released at or from the Site under the Comprehensive
Environmental Response, Compensation and Liability Act ("CERCLA") or any other
federal or state law, and Divine Mercy Parish specifically reserves the right to assert all
available defenses to any assertion of such liability by the EPA or others.
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Notwithstanding and without waiving the foregoing, Divine Mercy Parish, after
conducting appropriate due diligence (including interviews with knowledgeable
personnel and reviews of available documents) provides the following information in
response to EPA's specific inquiries.

1. Please state the correct legal name and mailing address for the Divine Mercy
Parish.

Response: Divine Mercy Roman Catholic Parish of Niagara Falls, NY, 2437 Niagara
Street, Niagara Falls, New York, 14303.

2. Please provide a brief description of the operations and activities performed by
the Divine Mercy Parish at the Site.

Response: Divine Mercy Parish operates the Holy Trinity Cemetery at the Site.
Cemetery operations consist of maintaining the existing burial plots, establishing new
burial plots and general maintenance of the Site.

3. State the dates during which the Divine Mercy Parish owned, operated, and/or
leased any portion of the Site. If any individuals or entities other than Divine Mercy
Parish owned, operated, and/or leased the Site property between 1958 and today,
please identify these individuals and entities and the dates of their ownership, operation,
and/or lease of the Site property.

Response: From prior to 1910 until 2008, the cemetery was owned and operated by
Holy Trinity Roman Catholic Church Society of Niagara Falls, N.Y. ("Holy Trinity Parish")
until Holy Trinity Parish (among others) was canonically merged into Divine Mercy
Parish in 2008 and the Cemetery property was legally transferred to Divine Mercy
Parish in 2012. Divine Mercy Parish has owned and operated the cemetery since that
time.

4. Please identify the following individuals and entities:

a. All Divine Mercy Parish and Holy Trinity Cemetery staff members (e.g.,
pastors, caretakers, and trustees) between 1958 and 1980:

b. All individuals that resided at the Site between 1958 and 1980; and
c. All contractors that performed work at the Site between 1958 and 1980.

Response: As noted above, Divine Mercy Parish has only owned and/or operated Holy
Trinity Cemetery since 2008, and thus it has limited information concerning personnel
associated with Holy Trinity Parish and Holy Trinity Cemetery during the period of 1958
through 1980. However, based on a review of available archival records and interviews
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with knowledgeable individuals, the Pastor and Cemetery Administrator during that
entire period was Rev. John Praczkajlo, who is believed to be deceased. Divine Mercy
Parish has not been able to confirm the identity of all of the on-site caretakers or
employees of Holy Trinity Cemetery during that time period; however, Mr. John
Strzelczyk, Cemetery Attendant at Holy Trinity Cemetery from 1990 to 2004, has
indicated that prior Cemetery Attendants during the relevant time period included Mr.
Bernard Tyran (from the late 1970s until 1990) and Mr. Eugene McCullum (during the
1970s). Divine Mercy Parish does not possess current contact information for either
individual.

5. With respect to the radioactive slag materials that came to be located at the Site,
provide any knowledge, information, and/or documents regarding the following:

a. The approximate dates the radioactive material came to be located at the
Site;

b. The source of the radioactive material; and
c. The individuals or entities involved in the generation, handling, storage,

transportation, or disposal of the radioactive material.

Response: Divine Mercy Parish has no specific information or records regarding the
radioactive slag materials that have been detected at the Site, other than materials that
have been provided to it by EPA as part of its on-going investigation of the Site.
However, enclosed herewith as Attachment A are copies documents indicating that fill
material, apparently related to the construction of certain roadways on the Site, were
brought to the Site in the early to mid-1960s, although these documents do not indicate
the nature of this fill material. Also enclosed herewith as Attachment B is a site plan
dated January 15, 1967, related to the construction of the Chapel at the Site, which
identifies a "slag road" to the north and east of the Chapel.

6. Identify all individuals and entities that/who may have information or documents
relating to the radioactive slag material that came to be located at the Site.

Response: Former Holy Trinity Cemetery Attendant John Strzelczyk has stated that he
encountered materials he described as "cinders" while performing excavation and other
work throughout the Site during his period of employment at Holy Trinity Cemetery,
including in the vicinity of the "cemetery road" and "slag road" indicated on the
Attachment B, in a garden maintained north of the Chapel, the roadway to the north of
"Area 9" indicated on the "Soil Sample Location Map" enclosed herewith as
Attachment C, and within "Area 2" and "Area 4" indicated on Attachment C. Other
than information relayed by Mr. Strzelczyk, the documents enclosed herewith, and
information or documents provided by EPA, Divine Mercy Parish possesses no
additional information related to the existence of slag material at the Site.
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7. Provide any knowledge, information, and/or documents related to current and/or
prior earth-moving activities in and around the following features at the Site, which are
identified in the enclosed New York State Department of Environmental Conservation
Survey Map:

a. The "Proposed Roadways";
b. The "Original Slag Pile Id'd in 1980"; and
c. The "Pile Exhibiting Elevated Readings".

Response:

a. As indicated in Response to Request No. 5, it appears that fill was brought
unto the Site in the early to mid-1960s for the purpose of constructing certain roadways
on the Site. In addition, as indicated in a document titled "Claimant's Proposed Findings
of Fact", dated July 28, 1965, apparently submitted by Holy Trinity Parish in connection
with a condemnation proceeding, a copy of which is enclosed as Attachment D, a road
was constructed on the Site in 1957, although the location of that road and the source of
any fill material associated with that road is unknown. See pp. 11-12 of Attachment D.

b. Mr. Strzelczyk recalls observing a debris pile consisting of various materials,
including "cinders", drums and other indicia of industrial waste, in the vicinity of "Area 4"
as indicated on Attachment C, that existed by the time he began his employment at the
Site in 1990, but he is unaware of its origins.

c. It is not clear where the "Pile Exhibiting Elevated Readings" referenced in this
Request is or was located on the Site, so Divine Mercy Parish cannot provide any
additional information concerning this feature.

8. With respect to the roads at the Site and the "Proposed Roadways" referenced in
Information Request Number 7.a., please:

a. Indicate when these roads/roadways were constructed;
b. Identify all persons and/or entities involved in the construction of the

roads/roadways;
c. Indicate the source of the fill materials used for the construction of the

roads/roadways;
d. Identify all individuals and entities that/who may have information or

documents relating to the roads/roadways.

Response: See Response to Request No. 5, above. Divine Mercy Parish does not
possess any additional information concerning this Request.
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9. Indicate whether you have ever conducted an assessment, investigation, or
cleanup of hazardous substances or wastes at the Site. If yes, please identify all
environmental contractors and consultants hired to perForm the work, describe the
activities they conducted at the Site, and indicate the dates) that the activities took
place. Provide copies of all letters, reports, and conclusions issued by the contractors
and consultants regarding the Site, including the names of the wastes that were
disposed of and the location of disposal.

Response: Divine Mercy Parish has not conducted any assessment, investigation or
cleanup activities of any hazardous substances at the Site.

10. Please answer the following questions concerning the involvement of State and
local authorities at the Site:

a. Describe any and all communications that you have had with State and/or
local authorities concerning the radioactive material at the Site;

b. Describe in detail any and all response work performed at the Site by a
State or local agency concerning the radioactive material at the Site;

c. Indicate whether any state or local agency ever transported, disposed of,
and/or stored construction debris or radioactive material at the Site. If so,
please describe where and the manner in which the debris/material was
transported, disposed of, and/or stored.

Response: Divine Mercy Parish does not possess any information responsive to this
request. It is not aware of any investigations, response actions, transport, disposal or
storage of radioactive material at the Site by State or local authorities (or any other
person or entity).

1 1. Please identify all individuals with knowledge of facts relating to the responses
provided to this Request for Information. Please also identify each individual who
assisted or was consulted or who answered on your behalf in the preparation of your
response to this Request for Information, and specify the question with which each
person assisted in responding.

Response: This response was prepared by Charles D. Grieco, Esq., who consulted
with the following individuals: Father Jacek Mazur, Pastor of Divine Mercy Parish, Mr.
Carmen Calao, Director of Cemeteries, Catholic Cemeteries of the Roman Catholic
Diocese of Buffalo, Inc., and Mr. John Strzelczyk, Cemetery Attendant at Holy Trinity
Cemetery from 1990 until 2004.
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12. Please provide any additional information or documents that may help EPA
identify parties that may have been a source of, or otherwise been responsible for, the
radioactive material that came to be located at the Site.

Response: As noted above, Divine Mercy Parish possesses very little information
concerning the origin or existence of the radioactive material detected at the Site, and
what information it does possess is enclosed herewith or was provided by EPA.

Enclosed herewith as Attachment E is the Certification of Answers to Request for
Information duly executed on behalf of Divine Mercy Parish by Fr. Jacek Mazur.

Very truly yours,

BOND, SCHOENECK &KING, PLLC 

-------

Charles D. Grieco

CDG/cjk

cc: Margo Ludmer, Esq. (via e-mail ~udmer.Margo@epa.gov)
Office of Regional Counsel
U.S. Environmental Protection Agency, Regency II
290 Broadway, 17t" Floor
New York, NY 10007
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(AFFIAAVIT OF SERVICE BYE MAIL)

S'1'ATF OF NEW YORK
ss. '

COUNTY OF 

..........................................................................~......., being duly sworn, deposes and says that he is

....................................................the attornep , for the above named..............................................herein.
That on the ....................day of................................19........ he sexved the within.........:..........:.,...............

upon............................. ~................................................................................................................ ............ ...
the attorney for the above named ........................................................................................................:.......
by depositing a true copy of the same securely enclosed in a postpaid ~vr~,pper in the Post-Ofi'ice--
a Branch Post-OiTice--a Post-Office Box regularly maintained by the United States Govermnent at 
..................................................................................in said County of...................s..........................................
directed to said attorney for the ...........................................at...............................................::........:............
N. Y., that being the address within the State designated by h for that purpose upon the
preceding papers in this action, or the place where he then kept an' office between which
places there then was and now is a regular communication by mail.

deponent is over the age of ........................year. '
Sworn to before me this

day of 19 ~ ............................... ......................................................

................................................................................
Notart/ Ptcblic, Erie Coatnty, N. Y.
Commisaioner of Deeda, Bu.,~'alo, N. Y.
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STATE OF NEW YORK -~ COURT OF CLAIMS '

~ •'

HOLY TRINITY ROM11N CATHOLIC )
CHURCH SOCIETY OF NIAGARA
FALLS, NEW YORK, INC., ) CLAIM NO. 4Q890

Claimant, ) 

-agains t~

TFiE STATE OF NEW YORK )

HOLY TRINITY ROM1~N CATHOLIC
CHURCH SOCIETY OF NIAGARl1
FALLB, NEW YORK, INC., ) CLAIM NO'. 43698

~ .

Claimant,

. _against-- }

TfiE STATE OF NEW YORK )

BEFUREt
Honorable John H. Cooke,

Judge off' the- Court of Claims
f - ..

APPEARANCE3s
Fox the Claimants Victor E. Manz, Esq., by..

William R. Brennan, Esq. .
of Counsel.

j

For the State= Honorable Louis J. Lefkowitz,
j Attorney General, by

Morton H. Levy, Esq., Assistant
- ~ _. Attorney General,~ . ,

_' .

CLAIMANT'S PROPOSED FINDINQS OF FACT

1. ~'ha~ Claim No.,40890 in the amount of $793,655.00 was duly

filed in the Office of the Clerk of the Court of C].aime on

August 6, 1962, and with the New York State Department of Law on

August 6, 1962.
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~ i e-~
~~ 3 i ~~ ~

~, ~t.: i , 
1.~

~

~

~ l ~

. ~ I
!J

4

~.~ Y ' ,'. ~`l,i t i ~ .1 r

f ~~ ~~ ;; ~ ~ ~ R ; ~ What Claixa Na. ~ 43698 !.n the claimed amount - og $10, 00'0.00 ~wae.' ,

duly.fi~.ed i.n,~he O~fica o£ the CXerk o~ the Court o~ Glaims on

~ ;' Apxil 15, 196 and with the New York State Department Qf Law on

E
~' ~~

C
the .5th day of April, 1964.

;.

;~ ~ '.

~

That said Claim No. 40890 in the swm o~ $793,655.0 and said

~: t, . ~.'
;,. ;:

Claim Na. 43698 in the cum of $~.Q, 000.00 wera .consolidated into
;F

~. sl.ngle cla~.m of $803, 655.00 by motion made in open courts, and
~ ~, i
ereupan granted, there being no opposition thereto; on the 10th

:F`~; ~' ~ - ~ ay o~ .December, 1964. 2'ha~ said claim was neither assigned nor

~ubmifi.ted~ pr~.oz to this trial; ~.o any .o~h~r court ox Tribunal.

for audit car determ~.nation (m.240) .,

'
A. What the ela~mant herein, Holy Trinity Roman Catholic 'Church

~
oc~.aty o~ Niagara FalJ.a, New Yprk, znc. was duly incorporated

{ ,,
~ ~j~ s, ~° e A New York State Re].igioue Corporation by Certificate zeeozded

f 1 ~ ;ln `

~~ F ', ̀~k {: i

~ ;

n .February 7.8, 19x2 in Liter S ai Corporatiana apt .Pnga+, 371 in
~} ;~' ,.

{ ', ,'~ ; { ~he Niagara County Clark' a O~Fiae.,~
.,7 ~~ ~4

,~
'

'.:` ~ ~ ; . 2'he~, aforesaid claimant acquixed the property out of which the,. ..

~~ ~ , ~ ~ ~i ~ PPropriat~.ons were made by the fo~low~.ng deeds s . .

;', ~ , ':
~:,̀.

a) Dead dated March 5, 1910 from Michael Dyminski,

~ ~ " , ~ rantoz~ to Holy Trinity Roman Catholic Church Society of Niagara

~ , , ; .,, ,

'

a11a, New Yo~'k, Inc., gr~n~ee, recorded on March 10, 1910 in Lib
f i ,

~ ~ f .` 347 a~ Deeds a~ Page 326 i.n the N~.agara County. Clerk's C?ffice.

Fa11s

. . ^s
f

i b): Deed dated Oc~obez 11., 1939 from 2'he Niagar~Power ~
:, s r

~ ~ ` 3 : :,. . Company, grantor, to the Holy Trinity Raman Catholic Church

~ ;,
. , ; society of N~,agara Fa11s,-New York, II1Cw, gx'antee, zecarded on

` ~ I - . ~ ;
~ i ', .', October 27,:' 1939 ~.n Liter 657 of Deeds at. Page X51 in Niagaraj,;s

~ ' ~ ° I ;, County Clark' ~ Of£~.ce, and a correcting deed from the ,same1,~ ~ t , , 
~ ~~t ,,;

,~ ,,~; gxanto~~. to the same grantee dated October 9th, 1944. recorded in.; ..::
;,,

,4 ~ s
; ,

~ ~ r.

i ~ ~ ' t t

~' !,

~ ;; ~ 2
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a~bh ' r = ~`~ ~ ' i, s ` ~{~ ~~, y r ~ y ~ ,>
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i 
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!~~ .
k r i
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1 :~i ~ ~ ~ 

i'~~ `'''i , I,ibar 760 of Deed~a a~ Page 44S on October 28th, 1944 in thei ~

Niagara Caun~y CXerk's Office,~ , ,_
Falls>~' +'~ ~ c) : Deed dated Octobex 27~h, 1944 from Z'he Niagara/Power •. ~ ~ ~~

r - 
~~~ ~ ~ ~ ~ f 

r~
? :.

Company, grantor, to the Holy Tr~.ni~y Roman Catholic Church ~i
~ ~ ~ • { Society of Niagaxa Falle, New York, Ine., grantee, recorded rtn

~:~ I , - .., ~ Octobex 28, 1944 in Liber 760 of Deeds at Page 453 in the Niagara ~i
~'.' ~ County CXe~k's Office.

d) 'Deed Match 2],, 1949 from Joseph N. Hnrbatawski,,grantor,

s ~o tha Holy Tr1,n~~y Roman C~thblie. Church Society og Niagara ,~
Fal1a, New Yrsxk, Zna., grantee, recorded on April 5, 1949 .in

Liber 947 at Deeds at Page 68 in the Niagara County C~erk~s"
i
3

}~f f ~.C9.

e) Deed date$ August ~.2, 1952, from Charles A. Call, ~~~ { , ' 
;,~.- ~ ` gzantor, ~o the HoXy Trinity Roman Ca~holia Church Saaiety of: ~'"

Y t,

a' 'r ~ ~ ' Niagara FalXs, New York, Inc.. gxantee, recorded on ~8eptembex' 1$, ,~ ~ ~'p~:.
~ i t

1 52 in Liter 1.076 of Deeds a~ Pages 386 in the Niagara Caunty

~ ~ Clerk's Office, 
~1'~ ? ! 

~ *~.
+ ~ ~ . ,; 6~ 7Chafi the ~,er~iz~ent da~.e~ connea~ed w3.th the ~~.lix~g andi

~ .; ~ service of the appropziat~.on maps were a~ follows: F', i

' ~ ~ t : a) Ma 5 Parcel Na. 1451 Fileds In fihe Office'oi~_the E: ~
,' _ .

;,' ~ Secretary oP 5tate on June 16, X9601 ~n the Niagara County ~~ ~ ,~ z
` ~ Clexk'e Of~~ee on August 8, 19601 with personal aervic~e be~.nq

' ' ' ~ made on August 23, ~~~.960 (m.83) J
'`

bj Ma,_p 173, Parcel, Na. 178 F~.led~ ~n the Office of thes ~ 
3̀.` '' Secretary of State on June ~.6, 19601 In the Niagara County

• ,
;,is 4 7- 

- '
' 4 ''j ~ , '. Clerk"a Office on September 26, 19601 with personal service ~ r'4 ~1 ~ •'

i i ~~ 

~ ij' being made vn September 29, 1960 (m.83)~ }
k ~ '

~ , ~I I iii. , ~ -~ 1 
~ 

_ 
7,~.

~t 
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':c) Mttp ~9a Parcel No. 226t Fi].edz xn the Of~iee og the
Secretary of State an .April. ].8, 19611 In the Niagara County
Clerk's O~fiee on August 28, 1962, with personal. service being
made on August 31, 1962 (m.83,84).

7. !`hat the areas ~ppropria~ed and the types pf said appropria-
dons were a~ follows: `

~~

a) Map 5, Parcel No. 195 -- 6.6 8 acres more oz ,le~e~in Fee ~ without zigh~ a~ access to and fromabutting proper~yl

b) Map 173, Parcel No. 178 -- 18. 07 scree, more or laserto fee ~ without right of access to and fzom abuttingpropertyf

e) Map 39, Parcel 226 - 0.198 acre more or l~as~ Permanenteasement far a waterline,

'̀AR

8. That, prior ~o the State's appropxiat.ion~, clal.mant'a property!
was located at the junction of Upper Mountain Road and Military
RoaB,, in the Tenon of Lawietan, County o~ Nlmg~ra; 'state ot~ Nev► . `;'
Yoxk, ,having a frontage of 1203.58 feed along Upper Mountain Road
for ite northwestern. boundary and 1622 feet, more or lace, of
frontage along Military Road, for its narth~eastern boundary (m.16) ,
9. That pxioz to said appropz~at3.ons the area o£ claimant's
].and incXuding all interior roadway axea~ was 61.558 acres,
more or leas (Cl. Exh. 13 ~ m. ].3)

~.0. ~ha~ the area appropriated 1.n fee by the State of New York
was 25.055 ~cre~, znoze oz least that the ~a~a~, area affected
by State appropr~a~ions, includ~.ng the permanent easement Q.I98
acres more or less, was 25.253 acres, more or le$s. '
11. That area remaining to cla~man~; a~'ter deducting said three
(3).appropriatians, wee, including all ~.nterior roadway erase,
36..305 urea (C~,. Each. 13 -~ m,33) .
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1.2, : That, ~zier. to the Skate's ~akiz~~, the souther~.y main1
road of the eeme~ery extended to Military Road (C~.. Exh. 1~4 r-'
m. 20,Z1j which was marked by a gaffe (m.21), bud which was
blocked aff by a Stake fence following the appropriation tm.21.~.

j 
C~.AINi1~NT' S WITNESSESi

~,3. That surveyor Mcln~yre, during a ~~.e~.d inspection, in~ ..
Apr~.1 X964, found :Mood areas of wader approximately three
ox four feed deep with a d~teh dull of water runn~.ng in an
easterly direct~.on up to the Sta~.e Lance (m.24).
14. ghat surveyor Mcln~yre was of the opinion ghat cl.aimant'a
residual properly had two ].i.nes o~ wader flowf one Pine o~ f7.ow
being from northeas~ to sou~hwestf the other ],~.ne of flow
~raveYed in a northeasterly direction (CI.. Exh. 14~ m.25,26),
18. That the center dine of the southbound leg of the Niagara
}s~cpressway as constructed was generally higher ~.n e~levat~.on
than claimant's zas~dual land to ~.he southwest (M. 26,27).
16. What surveyax' McIntyre designated eect~.ons by "area
filled" and "~Yovded .and" (m.31.), and showed that as much'
as over Five Feet o~ fill were added to hand lying south of
the appropriated parcel after the State's canstxuction.(M.3X).
17. Thai. surveyor McIntyre determined that the flooded area
wh~.ah exis~.ed af~ez the Stake's appropriation, but prior to the
dime Fill way added was apparox~.mately 50p feet wide on an east
~o weed basis (M.32,33). ~'he flooded area amounted ~o about ,
100,000 square feed or abau~ 2~]./3 acres (m.33).

18. Thai surveyor Melntyre f ira~ inspected the propezty;3.n

~'
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Apxiz, 1963 and u~.~d axz a~susned da~uzn of 500 fe~t~ (m,4],) .

19. `hat, per surveyor Mclntyr~, th.e, cemetery land was generally

h~.gher than the ~xgr~ssway ditcliE~ constructed by 'the State

of New York w~.~h the ~xceptiozx a~' "par~aibly one o~ two aze~"

(m.42}.

2Q. Z~lYat survayor Mcxntyre ch~.rac~~r~.zPd the accumulation

a~ water an ela~.~nan~'s pro~er~y ~.y~.n~ south of the Expressway

a~ a"lake" ~ thxee or four. ~e~~ c3~~p.,(m.49).

2Z. That, as a xesult of surveyor I~~cln~yre`s study, findings,

and test3.mony, it way evident that ~.t~ leash ons natural. flow

And dacainage lino ari t~~e cl~imaxit~'s px~cap~+rty lying youth of

the Expxe~sway, to w3.t: ~ thQ flow tcativar_d the x~orthea~t was

cud otf by thQ ~xpr~ssway as COI7l~3't~'L7.C'~~C~e

22. That c.Zaimax~t called as a witzzess F~enry C. Jenkins, a

New York Scats X.f.CAi1$@CZ professional engineer, who was employed

by the City of Niagara Fa1Ys, Department of Public Woxks,

E3ureau of Eng~.n~ering, Snc~ }iad ~cte~l as Vi7,lage EnginEe~

in Young~tnwn, ~Iew Xoxlc (m<55), and wag e~pex~enced in•design

woxk of drainage sys~ezns, and storm sewer systems~(m.54)r that

mast of witness ~~nlcin's e~rp~ri~nee had been in es~.imating .

~onstruc~.ion costs (zne54), .~rialudj.~g dra3.nage ~.nd stoarm sewer

sya~ems (m.55)1 that witness ,7snkin~ a~.sa had a degree in

Chemical Engineexizxg (m.55) , and ~iar~ stud~.~d aeronautical.

?ng~neering at Yale Univ~~~-ity ttnd had wraxked in electronic

~ngineex-ing a~ Be~2 Aircra~~ (m,55),

23. That the ditch aid sewer dra~.nage system which was

designed by engineer Jenkins waa "a minimt~.m a~ design"(m.56),

end his estimate assumed th~.t the Tern of Lewiston would allow

,,.
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emptying of tha storm water into tha Roberts Street diteh.and

that the State would allow the emptying of storm watez into the

culvert system to the north (me56,57)a

24. Thai tha Town of Lewiston had relatively poor drainage

ditches which would have to be cleaned out and made deeper

(m.57) and ~h~.s factor was not included ~.n the cost of the system

designed for Holy Trinity Cemetery(m.57),

25. That the total cost o£ the ditches and the sewexs, as designee

was estimated by Mr. Jenkins to be $27,100.00 (m.62).

26. Thai the aforesaid sewez end ditch cost would be approxi-

mately 7.0% lees £or year 1960 (mo64) which would reduce the

estimated total cosh to $24,400°00 (m.6~).

27. Thai the foregoing cosh figures for remedial ditches and

sewers did not include the coat of dill (m.68j.

28. What Roy C. Copeland, a witness called by the claimant,

who had served as Zoning Officer, Building Inspector,

and Assessor of ~Yie Town o~ Lewiston (m.70) te~sti£ied that

~ xERO

'i

as of June 30, 1960, pxior to tha State's appropriation, the

Holy Tr~.nity Cemetery property was zoned as cemetery land

(m.72, 73), and the residue o£ said Holy Trinity land, after - the

State's appropriation, was also zoned as cemetery land (m.75,76),

29. What in the zoning ordinances of the Town of Lew~.ston,

ef£eetive prior ~o'~ugust ].960, it was provided that land

to be used £or cemetery purposes required a prior approval of

the zoning Board of Appeals (m.77).

30. What since 1957 said Board o~ ~.ppeals has issued no

approval or permits for cemeteries (m.77j, and witness

Copeland sated that he had participated in the deliberations
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of the Zoning Councils (m,78)o

31. Z'hat in the revised zoning ordinances o~ March 2, 1963,

sthe provision pertaining to .issuance of cemetery permits has

been stricken and there was no ordinance after such revision

which gave a ny method with regard to the application for

cemetery use permits (m.81).

32. That the claimant appeared by and through Revezend John

Praczkajlo who was Pastor, Treasurer and R~tx~r' of the

claimant (m.84}, positions which he had ~as~ held since October,

1957 (m.85).

33. That the claimant herein as a religious corporation

conducted ids affairs ~n accordance with the Roman Catholic

rite (m.85), and had operated Holy Trinity Cemetery since

19X0 (m.85).

34. ,That Father Praczkajlo was the Administzator o~ the

cemetery (m.86) at the time of the appropriation and had

served ~s Admin~s~rator since 1957 but also had prior e3{perience

with the same cemetery from 2933 to X936 inclusive and also

during 1941-1942 (m.86).

35. Thai the Holy Trinity Church congregation consisted of ~

975 families (m.86) with an aggregate of ab out 2800 individuals

(m. 87)~ that the church and parish were and are located at I

the~caxner o£ 15th Street and East Falls Street in the City

of Niagara Fails, and this location was not adjacent to or

close by the cemetery.

36. That Father Praczkajlo as Treasurer of the corporation

o~ the claimant had custody and control of the books of the

claimant (m.87).
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I Si.. •~•naz zne sales ana use of graves in xoly Trinity Cemetery

were as follows: ,. .Reserve'
(graves sold bud

Year Interment-Adult Snterment-Infant not used immediatel,
i

1951 59 4 40

1~i52 42 4 32

1953 48 6 36

X954 55 ,gyp ~ 46

1955 69 2 g3 ~,

1956 69 4 ~ 5I. • ~

7,957 53 3 35..

1958 75 1 . . gp

1959 57 1 60

1960 63 10 72
590 45 485

38., That infant graves during said period were sold for $2Q.00

per grave (m.89)f 7`ha~ adult graves were sold in ].951 and 1952

for $40.00 pex grave and after 1952 were raised to $60.00 per

grave (m.89)f That in 1955 adult graves were sold for $60.00

pez grave and $80.00 per grave until 196Q when the adult graves

were sold at $75.00 per grave in one section and $90.00 per

grave in anothex section (~n.$9) .

39. `hat the cemetery charged $60,00 pez interment, which price

was constant Exam x.957 for adults and $$.QO for an infant

(nat a child) which charge was allocated as follows: $25,00

unpaid to the gravedigger or caretaker who opened the grave and

$35„00 waa put aside for permanent care (m.91,91).

40. Tha ~, exclusive of the $25.00 gravedigger charge, the

gross or combined sale price in 1960 for a $75.00 grave, ea hen

an interment was made, was $1.35. 0 and the gross or combined

`~{
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grave sale pr~.ce for a $90.00 grave, under the same circum-.

i

~

~.-

:;_~

stances,. was $150.00 (m.91). }

41. That the income and expenses of the cemetery were as i

follows:

Year Income Expenses Net

1951 $,':Q, 814.OQ $ 3, 454.71 $ 359.29 ~~~
;;t(m.92)

1952 9,336.25 6,738.02 2,598.23
(m.96,97)

1953 6,631.92 7,080.82 448.90-De£i

i

it !
(m.98) .~

x.954 1,1, 87.4.54 4, 902.x.5 6, 912.39
(m.99) f ;:

' 1955 16,632.89 9,990.90 6,641.99 ~ ~ .,~
(m.99)

1956 11,197.85 7,921,45 4,276,40

195 a,0~5,00 13,070.$2 5,065.82-Defi it
'. (m.100)

. 1958 13,465.34 5,591.74 ~ 7,873.65 !

i .

' P~Au~

~ ~
(~fi:1DT). Ii , ~ ~,

1959 ,G 12,242.85 6,214.03 6,028.82
(m.102) ~~,;

F

1960 20,058.64 4,074.42 15,984,22 ~ ~.
(m.lo2) i ~°~

~ . I

~;

42. That i~ was the practice of the cemetery to lump maintenance I `'~~:_ ~ tt°

capital improvements, and alb. items of expense under current
i

expenses (m.97)j that this included installing of markers and
~'i

~ stakes and surveying for rows of graves (m. 92)p Tt included ' ~ :~.
i

~ new rows of graves and a new cross (m.97)1 it included the ~~ ,

building o£ a road and the repairing of it (m.100)=
i ~ ~.~

i ~(.
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,43. That "improvements" (capital ~.~emsj were included in

expenses in the following amounts for the following years:..

., 7.951 -' $496.00 (m. 92) ~ 1.952 - $4, 056.81 (m.97) 1 1953

$4,373.28 (m.98)f 1954 - $3,938x80 (m,99)j 1955 - $6,562.9.0

(m.99)~ 1956-$3,961.45 (m.100)~ 1957. - $10,031.50 which

included building of road ($6,365.00), and grading for new

development including staking ($1,218.60), $400,00 for

a gate, $48.00 for -signs and a payment of $2,000.00 on a

cross, (m.100,].O1)J 1.958 - $3,218.86 (m.101)j 1959 -

$625.00.plus machines of $2,251.23 (m,102)p 1960 - None.

44. 7*ha~ the dollar amounts ~es~ified to by Father Praezkajlo

were also the amounts deposited in the cemetery bank accounts

from 1951 to 1960 (m.107).

45. Thai there were no other funds commingled or intermingled

in the cemetery bank accounts (m.107,108).

46. Thai there was on deposit as of September 30, 1.960, in

the Niagara Savings Bank in an account marked "Holy Trinity

R.C. Church Cemotery" the amount of $20,12Q.45 (m.108,1t79

~xh3bit 20, ~.n evidence (m. 241).

47. ghat there was another bank account entitled "Holy Trinity

R. C. Cemetery" ~n the same bank with a balance as of September

I, 1960 of $11,790.68 (m. 110 - Exhib~.t 21 -- in evidence

rit . ?.41) .

48. Thai in April of ].961, money was withdrawn by the claimant

from the aforesaid two cemetery accounts to the extent of

$25,000 total and deposited with the Roman Catholic Diocese

of Buffalo in a cemetery fund upon which 4/ interest is paid

(m.110) .

.. 
-I.I. -
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49.' That the $25,000.00 on deposit with the Diocese o£

Buffalo was considered by the claimant to be a permanent

maintenance fund (m.110,111).

50. That as of December 10, 1964, there was on deposit in

the cemetery savings account (Claimant's Exhibit 21 - in

evidence me241) the sum of $31,428.88 in addition to the

$25,000.00 permanent maintenance fund (m.11X). That, in

addition to the aforesaid aggregate deposits in excess of

$56,000.00, the claimant maintained a cemetery checking account

in the Niagara Falls Office of the Manufacturers and Traders

Trust Company, with a normal balance of approximately $6,000.00

(m.112) ,

S1. 'i'hat prior to 7.957, the claimant }gad approximately

$5,470.32 f,n a cemetery savings account plus a balance in

a cemetery checking account whictx Father Praczkajlo could

not remember as to ids exact balanoe (m. 113).

52. 'ghat, in the period between the return of Father Prac-

zkajlo in 1957 to the management of Holy Trinity Cemetery

and 1960 when the Skate's appropriation maps were filed, the

following permanon~ improvements 3n the cemetery were

construc~edz

(a) a read (m.113)t

(b) an apron on Military Road (m.114j1

(e) a new crass (erected prior to 1957 but paid for during

or after 1957 (m.114);

(d) agate and two towers at Military Road (m. I15).

53, Tk~at all o~ the invoices and bills for the improvements

heretofore mentioned had been paid by the cemetery (m.117)~
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54. That prior to the State's appropriation, a funeral.pro-j ~
E

; cession was offered, by way o£ entrance and exit, an option

to come ~,n from Military Road and return by the same route or

return by Riverdale Avenue on to Lewiston Road, or, 1.~n the

:,alternative, it could enter from Lewiston Road on ~o

Riverdale Avenue and leave at i.ts option either by Military

Road or leave by Riverdale Avenue onto Lewiston Road (m.116},

i

55. That prior to the State's appropriation, the adjacent

cemetery lands were at the same land J.evel with these roads

(m. 118).

56. `hat, pzior to the S~a~e's construct~.on of the Expressway,

there was in the early Spring or ].ate FaXI. or after a heavy

snow or ra~.ns a marsh area which was about fifteen feet or

`e~gh~een feet by twenty-two feet or twenty-three £eel in

`area (m.120,121)e

57. Thai, at such dime prior to said Expressway construction,

where said marsh area would occur, the depth of the water

was five ox six inches (m. 121), and, at its deepest condition

during pre-Expressway times, this marsh measured about ten.

inches deep (m.121,i22).

58. That, after the State`s construction and prior ~a the

building o~ an elevated road by the Cemetery south of the

newly constructed Expressway, water collected to the extent

of be~.ng four or five feed deep (m.122).

59. That prior to the construction of the Expressway, Father

Fraczkajla was able to walk across the cemetery fields to

shut off various valves used in the cemetery but after the
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construction o~ the Expzessway, he could not walk across the

same territory due to its flooded condition (m.123,124).

60. ~`ha~ the money paid by the Claimant. for earth till to fill

in the mazshy area was $16,222.00 (m.125}, later amended to

$16,447.50 (me137), but the claimant also received 118

loads of £iIl w~.thout cost (m.139).

6Z. That, ~n addition to the placing of fill in the flooded

areas after the Expressway construction was commenced, a new

and elevated road was constructed south of the Expressway (m,17.6,

127) .

62, There were no administration costs in the running of

the cemetery (m.12II).

63. 2'hat the $25.00 per grave paid the gravedigger exactly

covered tha charge for his services (m.128)~ that the cemetery

had been accustomed ~o taking up a Memorial Day collection

which amounted to $125.00 to $135x00 (m,129)p and that fi.he

Holy Trinity parishioners would, at other times, give dona-

tions of $2,00, $3.00, $5.00 or $10.00, for the upkeep of the

cemetery (m.130), and this donated money went into the

general fund of the cemetery.

64. That any practicing Roman Catholic could have been buried

in the elaimant~'s cemetery (m.130,131), and i~ was not requited

that a person be a member of the holy Trinity Church garish

(m.13I.) .

65. That the ratio of parishioners to non-parishioners who

are 1.nterred ~n the cemetery approximated a 50%-50% ratio

(m. 131,132).

66. That ~.n 1960, prior to the State's taking, there were
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two Roman Catholic cemeteries in the Town of Lewiston, one

being Gate of Heaven and the othex the claimant's cemetery.

(m,132)p that Gate of Heaven was a diocesan cemetery (m.I.32)_

'ghat in the Metropolitan Niagara Falls area there was only

one other Roman Catholic cemetery, being Sai.n~ Joseph's on

Pine 1lvenue belonging to Saa.nt Joseph's Church (m. 132). ,

67. Th~~ there were no Roman Catholic cemeteries iri the Town

of Niagara (m.132), and there was one Roman Catholic cemetery

in:':Lockport, and there were no Roman Catholic cemeteries between

The Town of Lewiston, the City of Niagara Falls and Lockport

(m. 135) .

68. That prior to the State's appropriation, the drainage

ditches along Upper Mountain Road and P~lilitary Road would

drain as follows: the Military Road ditc}i would drain south-

east and the Upper rlountain Road drainage ditch would drain

northeast (m.136j.

69. That in the sale of lots in claimant's cemetery there

were no promotional sales, or broYerage expenses (m.147)..

70. Thai with regard to the money on deposit. for a permanent

care fund ($25,000.00) with the Diocese of Buffalo, there

was a demand note evidencing same delivered by said Diocese

to the claimante(m.147).

71. Thai a re~audit by Father Praczkajlo of the records for

graves soI.d in 1960 show that 150 graves were_ sold instead of

145 (m.151),

72. mat the claimant cemetery corpozation made annual

financial and business reports, signed by the Trustees to

the Clxancery of the Diocese of Buffalo ~(m.164).

?3. That dur~.ng his current administration beginning in 1957,

,
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Father Praazkaj~.a, as Treasurer of the e].aimant corporation,

Ykept the books personally (m. 166).

74. Thai the gross cemetery income for 1961 was $16,691.41,

with expenses of $5,978.81, making a net of $10,712,60 (m.173).

Foz 1.962, the gross cemetery income was $21,961.87 (m. 174),

with expenses of $10,523.15, of which $5,000.00 was spent

for a new road (m. 175), making a net of $11,448.72.

75. That prior ~o the State construction of the Expressway

"a small accumulation of water" drained info the ditch on

Roberta Road (m.184), but during construction of the

Expressway the State bulldozed the side of the Roberts Road`

ditch (m.184), and constructed a temporary road (m.185),

a~.l of which were changes in pre-existing conditions.

76. That prior to the State's appropriation there was a

dr$inztge culvezt and ditch in the northern apex of the ceme-

tery pzoperty opposl.te the Johnson property which did nod .

carry. "much drainage", per Father Praczkajlo (m187-188).

That said drainage caused some reeds and "tall grass" to

grow.(m.189).

77. That far the years 1957 to 1960 inclusive it .was testified

that the income from the sale of graves alone without any

inclusion of the money col]ected for the cosh of perpetual

maintenance or money donated for opera~~.on of the cemetery,

was $34,341.00 (m. 228) and that expenses connected with

the ma~.ntenanca of the cemetery for, the same period

were $26,951.01. (m.229)pthat an analysis of these ~.ncome and'

expenses for 1957-1960 inclusive show the followings
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a) : That the expense amoun~.s incI.ude all of the cap~.tal items

purchased including such items as gates, signs, machines, , j

roads and the 13.ke excluding only $2,000.00 paid for a new 4

cross which is demonstrated by adding the total expense figures

given for 1957 to 1961 inclusive in the sum of $28,951.01, ' I

then subtracting $2,000.00 for the cross payment making a

resultant amount o£ $26,951.01.

b) That the year 1957 was a year of large and exceptional

capital canstruc~.ion and was not an average or representative ; i

year far expenses.

c) That, in computing income, Father Praczka3~.o, upon a

request from the State's counsel, to so compute, restricted

tha income aggregate of $34,30I.00 to the sale of graves only.

(m.228). , ~

d) .That such proceduare of calculation elimi.natea money collected ` j

for the expense of "grave openings" which, when paid out,

were listed in the expense figures given for the year's

involved.

e) ghat the actual gross cemetery income £or the years of

1957-1960 inclusive was $53,771.83. ($8,005,OOt $13,465.34p

$12,242.85; $20,05£i.64~ - m. 100,101,102), of which, only

$5,160,67 was due to donations and "miscellaneous income."

f) Thai i~ should be observed that 1957 was the year of

Father Praczkajlo's arrival as cemetery admin3.strator and he

did much capital improvement work which was non-recurring

in nature,

78. That a Roman Cat}iol.ic could be buried in any consecrated

,grounds (m.230).
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~ 79. Th~~ the State's appropr~.ation cud-off the cemetery's

water line (m. 238).

80. Thai Percival V. Bowen, claimant's appraisal witness,

has been a licensed real estate broker since 19..12 (m. 242),

-and had been an appraiser from about 1915 - 1918 (m.243)T

at the time of ~iis apprai4al he was a member of 1~merican

Institute of Real Estate Appraisers, New York State Society

of Appraisers, an associate member of the American Society

o£ Appraisers and was a correspoxiding appraiser for various

banks and insurance companies and had testified in behalf of

the Sate of New York, the United States Government, the

County o£ Erie, Town of 1lmhers~, and the Town of Tonawanda,

in various courts in condemnation and appropriation cases

(m, 243,244).

81. That claimant's witness Bawen, both prier to 1960 and

salsa subsequent thereto, had appraised various properties and
r

appeared as a witness in litigation involv~.ng properties

in the Town of Lewiston and the surrounding area (m.250), and

had appraised Riverdale, Gate of Heaven, and St, Michael

She Archangel., cemeteries, which were close ~o claimant's .

cemetery (m.250,251). ~

82. Thai witness Bowen had investigated sales of Land and

zoning ordinances; their application and their effect in

preparation for fihis testimony (m.251,252).

83. That the "h~.gher-grade" residential areas ~.n the Town

of Lewiston existed in and a~.ong Lewiston Road and extended

to the Village of Lewiston (m,253,254).

84. .The City of Niagara Falls lying to the south of the Town

~1~3-

%EROI

_._..____._.._Y._...
fr,orr _~-.~ ~ - Y,m.

.r
. ~.,

g -
..... ,.. 

~ ! 11
1

( .

........._,._.... . 
~ XFf+~j

,(,~



~r~ - .

of Lewiston, had a reported population o£ 9Q, 872 ~.n 1950and in accozdance with a special. census o£ the Ci~.y ofNiagara Fa11~ in 1957 there was a population therein o~10.,000 (m.254)~ that the Town of Lewiston was grow~.ng at afaster rate thaxz the City o£ Niagara ~'aI.19 (m. 255) .
85. ghat about the time of the appropri.at~.oz~ in x.960,there was ~ traffic count of 4500 cats a day on Upper
A~ounta~n Road and X800 cars a day on M~.litary Road althoughMi~.itary Road had an earlier count o£ 5600 cars per day, tYzereduction being caused by constzuction ac~ivi~y in axedaround M~.13,tary Road (m. 256).

86. 2'hat the pe~ceritage of gxave occupancy. ~.n x.960 ofadjacent Gate of heaven Cemetery was abotx~ sixty percent(bQ°~) tm. 258) .

87, That Mr. Bowen first actually inspected the cemstezy~z~ the early park 0 .1964 ox in December, 1963 (m. 260).ge, ~ha~ Mr. Bowen classified Lewiston Road
as a majoz highway, Riverdale Avenue as a secondazy road,Upper Mountain Road as a major hi.g2iwa~ and Military Road asa major highway and ghat the major frontages of The FiolyCeme~,ery propezty were P~tilitary Road and Uppex MountainRoad {m. 261, 262),

89. That the h~.ghest and best use o~ the property was foruse as a cemetery (m. 264). .

90. That prior to the State's appropz~ation, there was anawareness on the part of the public that 3.t had pz3wez inopposing the rezoning of lands for uses which a.t consideredundes3.rable, such as a .cemetery; far that reason, hand which
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cemetery purposes acquired a value which was above the

value of surrounding lands that did not have this zoning

possib 111ty or existing user that there was an ~.ncreasing demand

for cemetery lots and cemetery development and at the'same

time there was an increasing d~.fficulty in the obtaining of

lands for cemetery. purposes (m.264,265).

91.. .'hat cemetery organiza~~.ons would purchase blocks of

', fit;

i~ :
i

1

was developed for cemetery purposes and was available for

lobs £rom existing cemeteries rather ~.han attempt to go

out ~.nto the open market .and buy land and £ace the

difficu~.~y of a rezoning (m.265) .

92. T~a~ cemetery land, as cemetery land, had and has a real

estate markot of its own, which may be ascertained from

sales and leases (m.265).

93. z'hat the following sales and leases of land in use for

cemetery purposes could be used as a measure of Value wi
th

zeg~rd to claimant's cemetery:

(a) Polish National Cathol~.c Cathedral of the Holy

.+

'~

XCRO
~onr _. ___,__.~..~___..

Mother of the Rosary grantor, to New York Central Railroad,

grantee, October 18, 1956, recorded in Liber 6081 of Deeds

a~ page 468 in the Erie County Clerk's Office, area sold

.351 acres at a rate ai $128,000 per acre (m.268).

(b) Saint Adelbert's Roman Cathol~.c Church Society,

gran~ar, to New York Central Rai],road, grantee, dated

December 4, 7.956 and recorded in Liter 6100 of Deeds at 
page

414; area sold '1.123 acres: a~ a rate of $40,000,00 per

acre (m.269,270).

(c) Town of 1lmherst, grantor, to Saint Benedict's

Roman Catholic Church Society, grantee, by deed d
ated

April 7, 1953 and recorded in Liter 5301 of Deeds at 
Page 19p
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area sold .87 acres, at a rate of $28,730.00 per acre.

(d Lease from Riverdale Cemeter lessor, to theY

`~
New York State Power Authoxi~y, lessee, dated May 1, 1958; ~~.

area leased ].1,250 square feetf annual rent $1,125.00j capitalize

value per acre $54,450.00 (m. 271,272). ~~ '

(e) Leases fxom Holy Trinity Roman Catholic Society,

%ERO~t`OPY ___ __ _

lessor, to the New York Power Authority, Lessee, area 16,658

square feats at an annual rend of $1,000,00 capitalized value

i
per acre ($32,700.00 (m. 272).

i

(f) Sale by Riverdale Cemetery, grantor to Russian

Orthodox Greek Catholic Church, grantee, on May 25, 1960p

a 233 tJrave areat for $16,310 or a rate of $50,000.00 per

acre (m. 2'18, 279) . j

94. Zfiat as a result of the aforesaid sales and leases,

t
his investigation and evaluation of property records, hie

testimony ~.n prior cemetery cases, his knowledge of zoning

conditions that existed in the Town of Lewiston at and i

prior to the State's appropriations and his general knowledge
i
i

of the real estate market in that area, appraiser Bowen was
i

of the opinion that the land taken by the State of New York ~
i

was worth $20,000.00 per acne (m.273), yr total dollar j

value of $500,000.00 in a rounded sum (m.273), plus the value

~', of $3,960.00 for the permanent easement Farcel o~ .198 acres

', inaking_:;tota7: direct damages of $503,960.00 (m.274) .

95. Z`hat with regard to severance and consequential damages

appraiser Bowen testified as fb,llowss

(a) The remaining land had been worth $580,000 to i
i

which he applied a five percent (5/) loss of value due to

the elimination of access to the cemetery ~ntzance on Military

-- 21 -
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Road and inability to have direct entrance to Upper Mountain

Road and Military Road, comprising a damage item of

$29,000.00 (m.275).

(b) That the cost of fill and a remedial

drainage system would be $41,222.50 (m.277), all necessitated

by the Skate's appropriations.

(e) That, as a result a~ the State's appropria~.ions,

witness Bowen's estimate o£ total severance and consequential.

damages was $70,222.50.

96. That the property appropriated, if ane were to consider

it £rom a non-cemetery use oz secondary value, had, in any

event, a marked value of $10,000.00 per acre (m.2811.

97. That in computing his acreage value o£ $20,000.00 per

acre £oz land used £or cemetery purposes, appraiser BowQn

made allowances for d~.fferences of location and circum-

etanaes and the inconvenience and expense of moving of interred

bodies ~n reaching the value of $20,000e00 pez acre (m.292,

293, 294,295, 296).

98. ghat, on October 10, 1958, pursuant to,a deed from Walter

~:ohnson, grantor, to the power Authority of the State of New

York, grantee, recorded in Liber 2199 0~ Deeds a~ Page 379,

in the Niagara County Clerk's Office covering 2,294 acres

of vacant land at the northeast corner o£ Upper Mountain

Road and Military Road, a_consideration of $43,OOb.00 per

acre was paid (281,282).

99. That the Office of the Secretary o£ State of New York ,

at Albany has no record of a sale from one cemetery organization

to anotherr.cemetery organization of cemetery land (m,289,290).

100. That Mr. Bowen himself had attempted to buy cemeteries

but had failed to produce a willing sellers that he had financed

_22_.--..-_~
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one cemetery and he had appraised several cemeteries (m. 296).

101. That appraiser Bowen did not use as his main valuation

approach, a cemetery acreage formula which envisioned

active and commercial sales and exploitation because he did not

think it applied where a cemetery was not being pressed for

~.:. f. ; .

?cFRO

sale to its full. potential and where no development was

being promoted (m,304).

7.02. That+ upon request by the Sate, witness Bowen, using

the so-called Mount- Hope case formula and applying a 3%

Inwood Prem~.se factor, determined the value of approximately

one-third (33--1/3/) of the property taken to be $175,000.00

(m.304,305,313).

103. That the value of $175,000.00 under the Mount Fiope

case formula was for an area o£ e~.ght acres (m.3].3)~ that

by mathematical computation the value, under the same

formula for 25 plus acres appropriated by the State of New

York from the claimant hezein, would be $525,000.00 (m.313).

10~. That witness Bowen determined tlia~ an application of

the Mount HopQ formula to the subject matter would unfairly ,

penalize the claimant because it did not give weight to the

values o~ two-thirds of the appropr3.ated lands (m.316).

105. That by showing there was an alternative value of the

appropriated parcel for general purposes in any even, it

~.nsured against andfor reduced any factor of risk, manage-

ment expense, - and wailing for the future development

of the cemetery.
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ST~T~'S WITNESSES

1.Q8+ ghat Duane Heineman, a State employee for six and one-

half years, with rank of an Assistant Civil. Engineer (also being

~ Licensed Professional Engineer] m., 324), testi£~.ed that State

Exhibit J mazked in evidence as State exhibit J--1 which purporte

to be a topographic map made from aerial photographs of the area

"around Niagara Falls and Lewiston ms 325" was spot checked at

only point which was located near the function of Roberts Road

and Upper Mountain Road and not in the Holy xrinity Roman Cathol~i

Cemetery tract.

107. Thai witness Heineman testified that contour lines from

aerial. photographs sometimes do not check out in the field (m.33

and that whew thew is a discrepancy between an aerial photo-

graph and t~ ground figure, the ground figure ie accepted a~ the

more reliable (m.339).

108. That witness Heineman stated, from era m~.ning Exhibit J-1

(prepared in 1958) that some of the water on the Holy Trinity

Cemetery property would flow from southeast to northwest (m,347).

109e That although witness Heineman admitted that a topographica

map ~.s usually made showing the grades of a Thruway or Express-

way (m.348), he had no knowledge of whether or not there were

such maps ~n the Holy Trini~.y case ~m.348),

110, That State's witness Giardina, a construct~.on superviser

£rom early 1962 in the area affecting claimant's cemetery (m,350)

testified that the State o~ New Yoxk offered to the claimant

30,000 cubic yards of fill for use in the low spots which

2~
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' ~ existed after the building of the Expressway (m. 358). '

111. That the Expressway was elevated and built at a grade higher

' ~ than the original natural ground level (m.359).

112. That States witness Giardina testified that, pr3.or to

the State`s construction, the water on cJ.aimant's properly flowed

generally "north and soufi.hwesterly" according to the State's

plan (m.360) but "in actuality" it flowed west and then south

(m.360).

11.3. That witness Giardina testified that it was an accepted

engineering principle that land which formerly could absorb water,

could no longer absorb water due to a highway or other factor

compressing the land (m.361).

'; 114. That witness Giardina staffed that tk~e State's d~.tches over-

,' flowed "occtteionally" and "we have a great maintenance problem"

(m.362) .. ~

'115. That State records indicated that, prior to ~h~ State '-s

appropriation there was a man-made ditch out of the eastern portior

of the Holy Trinity Cemetery, drained i.n a northerly direction and

it was intercepted by a ditch from the Johnson property and

then ran southerly across Roberts Road (m.360).

116. That State's witness Giardina staffed that the drainage

went into the culvert at the £oot of Robezts Street (m.375)

whichtied into a town drainage sys~.ei~- (m.365) in or along

Upp er ~M  ain Road, which drainage was removed by the project

(m,375) . ~

117. Z'h:at State's witness A. Russel. Tryon, a licensed landscape

architect, accepted t}ie State's map Exhibit J-1 as a valid map

-25-
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without knowing anything about where the ground control stations

wexe located and would not even make an assumptiox~.as the where

abouts of these stations (m.395-396).

118. That witness Tryon testified that he made no effort to

inspect the pzofiles of grades which the State prepares prior

to the erection of an Expressway (m.394-400)..

119. That witness Tryon was not familiar with the cemetery

prior to the State's appropriation (m.405)p that the water an

claimant's land flowed "naturally" to the west (m.408) and that

' some of the water which formerly flowed to the west would be

cut off by the Expressway (m.409), and that "conceivably" some.

of the water prior to the State's appropriation flowed in the

Upper Mountain Road ditch ~ow~zd the intersection of Upper

Mountain Road and Mi].iCary Road. (m.411).

120. Th$~ witness Tryon testified that to truck in fill from

.. Hyde Park would cost at least $1.00 to $1.50 a cubic yard

delivered at the site (m:414) and that fill that had rocks, stones,

and boulders i.n it was not suitable for a cemetery use (m.415).

121. That the State's valuation witness Nathan A. Mirza was a

real estate appraiser employed upon salary by the .7~merican Apprais<

Company (m.376-377)f that he was a graduate of Indiana University

with a major in real es~a~e administration (m.377j, and wh~.le

employed by American Appraisal Company had rece3.ved a ten week

training program in general real estate appraisals plus one week

in condemnation,apprsisaJ.s (m.377)s that his total employment

by .American 1lppraisal Company was 5 1/2 years (m.378) ,

-26 -
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122. Z`hat he inspected the Holy Trinity Cemetery on August 2,

S, 6, 7, 8, 1963, and on October 9 aid 14, 1963. (m.380).

124e That witness Mirza found Holy Trinity to have the following

measurements prior to the State's appropriation: 2150 feet of

frontage an Military Roads approximafiely 1130 feet of frontage on

Upper Mountain Roads and approximately 945, feet frontage on

Roberts Streets approximately 1150 £eet of frontage an Riverdale

Avenue and he found the gross area o£ the cemetery to be 62,301

acres (m.417).

125. 'ghat he found the claimant's cemetery to be developed from

west to east in a line parallel to Riverdale Avenue (418).

126. Thai witness rtirza defined the highest and best use of

real property as "that usQ of land which would produce the

greatest net return to land over a reasonable period o£ time"

127. That ix~ his apini.on "the h3.ghest and best use of the land

awned by Holy Trinity Cemetery was for cemetery purposes" (m.418--9

128. That witness Mina's three reasons for his conclusion as

to highest and best use were as follows:

(m.419) ~
A). This use was evidenced by the zoning ordinances

B). As evidenced by the existing development of theland (m.419)t

C). Was ev3.denced by the development of two existingcemeteries lying south of Holy Trinity Cemetery (419).'

129. That, per w~.tness Mirza, the total income from the sale of

graves for a ten year period was $70,690 for a single year

_27_
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average of $7,069.00o(m.421), and computed the weighted average

for a 1960 retail price of gzaves to be $80.75 per grave (m.422),

using 40 square feet per grave (m.423).

130. That witness Mirza testified that 34,848 square feet was the

net saleable area per acre therety rendering ~ total o£ 871 graves

as saleable per acre (m.422-423).

131. That witness Mirza estimated development costs for the

claimant's cemetery at $.25 per square foot or $10,890 per acre

(m.424) and he staffed that with regard to sales, Holy Trinity

Cemetery had no administration building oz sales staff and had

a "low overhead operation" (m.424).

132. That witness Mirza estimated selling costs at five (5%) per

centum of a sellizig price of $80.75 per grave (m.425), or selling

cost per acre o£ $3516.66 (m.4?_7).

X33. That he estimated the maintenance costs at a rate .of 2596 of

the gross income of $70,333.25 gross income per acre (871 graves

x $80.75 per grave) making a cemetery maintenance cost per acre

of $17,583,31 (m.427).

134. Thai Mirza`s total expense deductions per cemetery acre

weze $31,989.97 (m.427).

135. That witness Mirza estimated the net per cemetery acre at

$38,343.28, ax a net income per grave of $44.02 (m.428).

136. That witness Mirza testified tl~a~ he used the following land

~igures: 9.400 acres developed as of 1960, of which 7.4 acres had

been sold leaving 2 acres of developed but unsold land which 2

acres would comprise 1,742 graves unsoJ.d in the developed sections

(m.428) .

137. That witness Mir7a used 62.301 acres of gross land area whic]

after deducting 9.40 acres of developed land (containing both sold
and unsold graves) left an undeveloped reserve land of
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52.901 acres (mo428~429).

138e That he computed the unsold acreage (developed and

undeveloped) at 54.901 acres (m<429)which he obtained by adding

the undeveloped reserve land of 52.901 acres to the two acres

of developed but unsold land (mo429).

139. 2`hat witness Mirza by faking the 54.901 acres of unsold

land and multiplying this figure by 871 graves per acre reached

an estimate of a total grave inventory unsold of 47,819 graves

(me429) .

140. That w~.tness Mirza figured the rate of sale of graves as

follows : 195. to 1955 ~.nclus:i~ve -- 5 years -- S06 gzaves ~

1956-1960 inclus3.ve - 5 years - 610 graves (m.429) , and tie

stated this to mean, are increase of 104 graves every five years

ox 208 graves every ten year period, being a rata of increase

of sales ovex a ten year period of 18.9/ (m.429).

141, Th~~, per witness Mirza, Niagara Caunty had a rate of

growth during a similar period of 2X~6~ (m,430).
as

142, ghat witness Mirza did not accept or consider valid a

static rate of grave sales based ox~ ye~.rs 1951-1960 inclusive,

which would have given the cemetery a rema~.ning economic life

of over 430 years (m.430-431).

1~3o That witness Mirza considered the life cycle o~ a

cemetery to be divided info three periods:

A) Development stage
B) Productive stage
C) 1~dministrative stage (m.430).

144e ~ia~ witness Mirza, using the rate of increase of 208

graves every ten years, computed the econ~~mic life remaining

of the cemetery to be 163.6 years (m.432), with an avexage sale

o£ 292:3 graves per year for 163.6 years (m.432).
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~ i ~~1I45. Tfi~t witness Mirza computed .the annu~~. net income as .follows ~ ,F

~ 3.$44.02 net income per grave x 292.3 graves per year ox a total of !

$12,867.05 (m.432), which he used as an average net income spread ;`,

:, ,

,,

over his analysis period of 163,6 years (m.432-433).

146. That witness Mirza gave no income credit 'for a $35.00 in~er-

meet and maintenance charge which was received by the claimant nor

did he give any income credit for the $25.00 paid to the gravedigg~

fox the actual opening of the grave, thereby not considering $60.Oi

o£ additional grass income per grave to the claimant cemetery.

, 147. That, if one adds the $35.00 interment and maintenance fund

,, collected to the $44.02 net sale price per grave as computed by

Mirza, one would attain a $79.02 net income per grave x ?.92.3 gravE

per year average (per Mirza) or a net income average per year

 ̀of $23, 097.55.

].48. T`t~at, likewise, if one were to add both tie $35.00 interment I

and maintenance money received and the $25.00 gravedigger charge'

pa~.d to the Mizza profit of $44.07. you would receive a net income

per grave o£ $104.02 x 292.3 graves per year sold for a net annual

avexage income of $30,405.05,

1.49. That witness Mirza capitalized net income of $].2,867.05

merely by dividing 6% into said sum of $12,867.05 which produced

a net worth of $214,450.00 for remaining cemetery land, which per

Mirza, was based upon a term of 163.6 years (m.433).

150. That, if the Mirza theory were adopted, using a 6% capi~al-

izatian rate on a net sale price per grave of $70.02 plus

$44.02 plus $35.00 interment zeceipt or an annual average income

of $23,097.55 per year, would produce a net capitalized

- 30 --
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worth of $384,960.00 and using $104. 2 net sale price per grave

($44,02 plus $35.00 plus $25 gravedigger collection) capitalized

at 6/ would give a value of unsold cemetery land of $503,75]..00.

151e That witness Mirza computed the area taken by the State as

followsz Parcel 195 - 6.648 acres in fee and .Parcel 178

18.407 acres in fee,. total fee faking 25.055 acres w~.thout

right of access to and from abutt~.ng property (m.434)p In addition

an easement of 0.198 acres was taken by the State for a water line

making a total area affected of 25.253 acres (m.434).

152. That witness Mirza computed there were 37,048 acres Left

remaining after the appropriation which included all. land sold

and unsold (m.435.).

153. That he computed ~.he unsold land zemaining after the

appzopriation tit 29.648 $czes whic2i he obtained by deducing the

1 25.253 meree appropriated from the total of 54.901 acres o£ uneoldlti .

1~nd which ex~.eted prior to the appropriation (m.435).

154. Thai the 25.253 acres appropriated constituted 45.99%, say

46% of the 54.901 acres of cemetery land unsold before the

appropriation.

155. That witness Mirza stated that the highest and best use

of the remainder parcel. was for continued use as a cemetery (435).

].56. That witness Mirza figured the unsold graves left aftez the

appropriation were 25,823 unsold graves which he obtained by m

multiplying 29x648 unso~.d acres x 871 graves per acre (m.435--436)i~,

that he computed that it would take x.09.5 years at an average

rate o£ 237.34 graves per year to sell out these 25,823 unsold j

graves left remaining (m,.436)j that Mr. Mirza computed that the
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average annual net income from the
 sale of these gr~vea out of

the tract left xema~.ning would be 
$10,380 (m.436) which when.

capitalized at 6% amounted to $172
;713(m.436).

157. That witness Miraa subtracted $172,000
 (his capitalized

1 ';

.'

value of the unappropriated unsold
 J.and) fzom $214,500 (his

capital~.zed value of the entire unso
ld area before the taking)

and arrived at a net value of land
 appropriated of $41,800 (m.436)

by mere mathematics which constitu
ted an artificial, unfair and

inequitable technique.

158, '~i~iat witness Mirza decided that th
e valuation o~ the unsold

land area solely by the income app
roachncould not be economically

justi£i.ed" (m.437), and this Court
 concurs in this conclusion.

159. 2`hat Mr. Mirza figuxed that the grav
es sold during the

years 1961 to 2060 would be as followsi
 in the beginning

total graves unsold - 47,819 graves] e
nding inventory of graves

25,219 gravest - therefore total gra
ves sold during.].00 year ,

period 22,6p0 gzaves (m.437). The average net income per year

226 graves x the same $44.02 net p
er grave ox a total. annual

net income of $9,948.52 and capitali
zing this at 6% for one

hundred years amounted to a present 
worth bf $].66,000 (m.438).

160. That witness M~rza stated this value
 of $166,000 represented

a land area of 25.947 acres (m.438) wh
ich he deducted from the

unsold land area which existed befor
e the taking of 54.901 acres,

leaving an acreage remaining of 28
.954 acres (m.438): he then

valued these 28.954 acres at $3000 
pez acre or a total of $86,862

~oiznded off to $87,000 (m.439); h
e then added ~khis value of $87,

to his income valuation of $166,
000 fox 25.947 acres making a

total fair marY.et value of the ce
metery land of the 54.901 acres

unsold before the taking of $253
,000 (m.439); he then determine

d
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the remaining land left after the appropriation to be worth

$173,000 by the income approach, which he _subtracted to make

net damages $80,000 (m.439), wh3.ch he raised to $82,030 (m.442),

which was based on a hybrid and artiti.cial. .appraisal technique

and this court does not concur in the values obtained thereby.

161. That witness Mirza's technique and analysis was ~.nherently

based on the following reasoning.

a) That of the land remaining after the appropria-

tion only the part not appropriated could be valued by the so-

called income approach and that the part appropriated was only

surplus land having a value of $3000 per acre (m.439).

b) That ~.n a sale period of X00 years only 22,600

( graves would be sold (m.437):

c) That. any graves sold at a profit after 100 years

could not be considered in making an income approach valuation

(m,437,438,439).

d) Thai in a 100 year sale period only graves lying

within the unappropriated area would be sold (m.437).

e) Thai cemetery land, held in reserve and on purpose

in accordance w3.th a desire not to promote its gale, could not

have any going concern value.

162. That Mx. Mirza stated he used a "market data approach" to

arrive at "some value" (m.442) and under this "market approach"

' he considered selling the entire frontage as residential lobs

; and valuing the rear land "as rear land, based on sales" (m.443).

j 163. That witness Mirza used the following considerations in

valuing the land for residentia]. purposesz he stated that an

area o£ 12,000 sq. ft. or a depth o~ 150 feed would be sufficient
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for septic tank purposes (m.~48~= he divided
 2150 feet of

frontage along Military Road into 27 building lo
tskaving

79.26 feet of frontage and he divided the Uppe
r Mountain

Road frontage of 1,130 feet into 14 building 
lots having

80.71 feet of frontage (m.448-449)s making a t
otal of forty=

one building lots (m.449); Mr. Mi
zza valued Military Road

frontage at $35.00 per front foots $2800.00 per lot (80 feet .

front), and he valued Upper Mountain 
Road frontage at $30.00

per front foot oz $2400.00 per lot, (m
.449)= Mr. Mirza stated

ghat i.n twelve years there were twe
lve (12) building permits

on Military Road and eighty-one (81) 
permits on Upper Mountain

Road or a total of ninety three (93
) permits on Upper Mountain

Road ox a total of ninety-three (93
) permits on the two roads ovex

a ten. year period (m,450)f he estimat
ed that it would take ten

years to market the forty one (41) lot
s (m.450) and he

estimated a $40.00 selling cost per 
lot (m.450)j that,

actually by applying 93 permits actual
ly issued over a 10

year period, it would take less than 5 
years to issue 4L

germ~ts on a comparative basis.. He estimated that the first

year sales would be five lots at $2623
.Q0 each, total $13,115.00

and that the next nine years would be
 fouz lots at $2,623.00

oz $J.O, 492.00 per year (m.451)

164s That~witz~ess Mirza discounted the incom
e from - lot sales

of $94,428.00 for the second through te
nth years of sales to

$54,936.00 (m.451)e
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165. That Mr. Mirza applied a discount rate of 41.82/ to

money received fxom the 2nd to tYie 9th year and he axlowed

no interest income on money received and retained over said 10

year period.

166. That he testified that the present value of the 41 building

lots at the date of the taking to be $68,000.00 (m.451) each.

He stated that the 41 building lots would use up 11.295 acxes

leaving rear land of 13.958 acres (m.452) and he gave a value

to the rear acreage of $12,000.00 or $Ei60.00 per acre (m.453).

167. That States witness Mirza was 32 years of age and

graduated from Indiana University ~n 1959 (m.465}f he was a

salaried employee of the llmex'ican 1lppraisal Company which

performed about. $350,000.00 worth of work fox the State of New

York in the yeaz 1963 (m.465)f he had "no dime to either buy or

sell xeal estate" (m.466j= he examined the cemetery site, apart

from the seven (7) inspection dales for "between three and four

weeks", "in the Buffalo area" (m.468)T he did not. investigate

any of the costs or any of the statistics in the Gate of Heaven

Cemetery at Lewiston, New York, adjacent to Holy Trinity Ceme-

fiery (m.470)p he said that he probably "did look at all the

cemeteries in the area" but stated this to mean the inclusion

of cemeteries viewed by driving by them (m.472).

168. That priox to the State''s taking, witness ~irza conceded

that claimant's cemetery had fzontages on the following:

a ) U~' Nlounta in Road f

b) Military Road;

c) Roberts Street;

d) Riverdale Avenuef and
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3) Ingress and egress to and from Lewiston Road

(m.474-475).

( 169. That witness Mirza testified that, prior to the Skate's

j taking, the cemetery patrons could come in from, and go out

I to either

a) Lewiston Road, or,

I b) Military Road, or,

c) Upper Mountain Road (m.477),

X70. Mr. Mirza stated that "obviously an entrance is going to

do something to a cemetery.(m.482). And that Further "the

( main objective is to align the cemetery to take the best

advantage of all frontages and entrances and exits" (m.482).

171. That Mr. Mirza in his selling figure of $80.75 per grave

added not}iing for the $35.00 collected - upon interment or the

$25.00 collected and paid the gravedigger, even though, in his

figures~.~he charged against the $80.75 per grave the cost of

development and the cost of maintenance (m.486).

'. 1.72. What witness Mirza admikted that he knew prior to the trial

that his figures concerning grave income did not include the

$60.00 per grave received over and above tI~e grave sale price

(m,488)j that he also heard the same figures repeated ~.n the

course of the trial, prior to his own testimony (m.488).

173. That witness Mirza did not check any records of the

development costs either for the Gate o~ Heaven cemetery

ox the Riverdale Cemetery which were adjacent cemeteries, the lat

operated on a non-sectarian basis and the former on a sectarian

basis (m.498), even though each of these cemeter~.es had public

trials involving appropriations_of cemetery land (m.498-499).
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174. That witness Mirza testified that, i£ the $35.00 main-

tenarrce cgsts co~.lected upon each interment were added to his

selling price at $80.75 per grave, a gross income of $115.75

per grave would result (m.502); that, apply~.ng the $115.75

gross sale pxice per grave, x 870 graves per acre would result

in a gross sale price of $100,818.25 per acre (m.502), instead

o£ $70,333.25 gross sale amount per acre computed at $80.75

per grave (m.500)j that, although he applied a 5% of the gross

income per acre as a selling cost he: stated that the flat sum

f~.gure of $3,516.66 selling cost per acre was a reasonable sum

(m.504)j that, if Mixza's proposed selling costs were deducted

fzom other than his proposed total acreage expense o£ $37.,989.97

it would reduce, mathematically, his total expenses per acre to

approximately $28,400.00 (m.504)= that, if said expense figure

of $28,400.00 were deducted from the sale price of $100,818.25

per acre, it would result in a figure o~ $7,1,600.00 net income

'~ per acre (m.505), instead of the net income per acre of

$38,343.28 (m.501).

175. `hat an application of witness Mirza's estimate of the

sale of 871 graves per acre to his figure o~ $71.600.00

net income per acre of graves sold results in a net income

per grave of approximately $83.00, instead of $44.02 per

gravel ghat a computation using Mirza's basis would be as

follows: $110,818.25 income from sale of graves at

$115,̀75 per grave less X28,473.31 cost per acre (i£ selling'i

' costs were eliminated) or a net difference of $72,344.94,

' which, w2ien divided by 871 graves, results in a net price

per grave of $83.00.
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176. ~ha~ w~~ness Mirza affirmed that "a great deal depends

on the net income from the sale of a burial rite, yea" (m.506).

177. Z'hat under the Mirza formula that 292.3 graves (average)

would be sold each ;year, the multiplication of this amount by

.t

s ~,
t

~ ~1 ~~~ !

$83.00 net income per grave (instead of $44.02) would result

in a net income per year of $24,260.90 instead o£ $12,867.05

{m.505) .

x.78. Thai witness Mirza capitalized hia net income of

$12,867.Q5 by 6/o which he estimated would be the amount

necessary to produce a zeturn on both ~.nterest and princ~.pal

over the next 163 years (m.506!) and the result of his

capitalizations came to $214,450.00 (m,506).

179. That an income straam of $24,260.90 were capitalized in

the at~me M3r~te manner at G3~ tha nmount produced ~+ould be

$404,348.aa t~►.~o~~
180. ' 7'het M~hszaser,. Ml.rxa' testified that in both fi.he Mt. Rope

ttnd St.~ Agnes cemetery cases the Court used a 2q6 eapitaliza--

tion rate (m.509) and i£ the claimant s Holy Txinity Cemetery,

were capitalized at 2/o using his income f~.gure of $12867.05

per year, the capital value of unsold acreage would be

$643,350.00 far $5~o90X acres (m.509)f at 3% this same

f~.gure wou~.d be $428, 9 00.00 ~ at 4/o it wou7.d amount to

$321,676.Op (m.510).

181. What Mr. Mirza computed that the 25.253 acres taken £rom

clamant was 46.5g6 0~ the 54.901 acres remaining unsold (m.510).

].82. That ~.f he had app].~.ed the 46/ land ratio to the

$404,348.40 capi~alizec~ value computed at the rate o£ $83.00

net income per grave at a 6/ rate the resultant figure

would be $186,000.26 for ~.he 25.253 acres appropriated.
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183. Mr. M~rza conceded tha
t the cemetery was on two

 ma~ox

road, Upper Mountain 
Raad and MiZ~tary Road (

m.513jf that he

valued the port~on nod 
taken by the Stag (29.

648) acres a~ a

different sell-out tezm
 (109.5) years, at'a d~£

£exen~ gxave rate

(237.345 graves per year
), and a d~ff~rent net 

income per year

~.e. $10,380,00.(m.515~
516), leaving a differe

nce of appzoxi-

mately $41,800.00 fox 
the portion of land tak

en (m.436,516),

184. Thatr ~n D'ir. Mirza's approa
ch it appears ghat, wit

h lass

gxave saxes per year 
1237.34 graves vs. 292.

3 graves)p fewer

years to se~~ out (1Q9.
5 years t~ se~~ out 29

.64 acres vs.

163.6 yeaxs td selx out
 54,901 acxes) and wi

th less net pro£~t

per year ($10,380 per y
ear vs. $12,867.05 pez 

year), he attri-

bates a value of $173,000
.00 to the remaining 

unsold portion

(m.516) and then mQrel
y aubtract~ this figure

 fzam $24,450.00,

stt~tinq theta tha bn~Ia►nce can aniy be xorth about $41, 804.00.

,188. What ~+i~ne~~rs'° Mf.r~a~ adapted :this approach .in` spits ~ of the

East that he tea~~~ied that any paxt of the cemetezy could have

been developed leaving only a smal]. area around frontal zoadways.

186. ghat, in brie£, Staters witness Mizza"s theory of vaXua-

'~ t3.on: depends on the technique that he fnade a prel3.minary and con-

ditian precedent. determination that the land taken by the Sate

' was practiaal~.y of ~"throw-away" values that he refused ar failed

to take ~.ntQ consideration the present value of lande~~ avail--

able tox future ceme~.ezy use, even though he considered ~.t

usable . cemete ry 1,and ( 519 j .

j 187. What Mr. Mirza was unable ~o ~~.nd any sales a£ cemetery

land from ane zeligious cemetezy corporation to anothex (52o-528),
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and he agzeed w~.th 
the cl.aimant~s witnes

s Bowen to the effect

that xe].ig~.ous corp
ozations do not wfsh 

to d~.spose of their

cemetexy land and h
ave "no intention of 

selling ~~" and on

, :"raze occasions d
o they buy and se],1. o

n the open real estat
e

market" (m.521).

188. Thai Mr. Mirza furt
her stated that they

 (religious

cemeteries) are unde
r no compul.s~ox~ to se

ll and "they can ho
ld

that land fox hundred
s of years with virtu

ally no costs in th
e

~ntex~.m period" (m.521
)

189. That he stated that 
a zel~.g~ous ce2netery 

cazporation

could res~ric~ its s
a~.es to ids own memb

er (m.522) and concede
d

that 3.~. was"a very va
luable thing" for a

 re],~g~.ous cemeter
y cor

lion to be able to 
determine what it wa

nted to retain and
 whet

and wh~►n it wanted ko develop land (m.523).

190. Har. MS.~xet allowed no income . retuzn on the money ~rhich
F

had aaaxued yin .the raainter►anas .fund ̀ (m.524) ,

~x91. ~ That Mr. Mirza used sale prices o£ ind~,vidual residential

~:ots on streets that had no corner influence with regard ~o

L)pper Mountain Road ar~d Mi].itaxy Raad (m.531, 532, 533) f ghat

he used no lat sales on Military Road but referxed to lots in

a _subdivision lying northeast of Military Road (m.533).

192. Thai as to Nlfilitary Road he"stated that he reduced his

price xange a~' $40.00 ~ $45.00 a front foot to $35,00 per front

~on~. (an.533) ~ that all of tiffs reference sales were zesidential

lots (m.533)~ that he was in the N~.agara Falls axea "a~proxi~

matey two or thxee weeks" investigating these sales (m.534).
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193. That Sta~e~s witness Mirza di
d not investigate Sale No. 1

'listed on the claimant's Noti
ce of Salea, being a sale from

Johnson .to the State Power Auth
ozity (m, 536), and in fact, did

nod check any ~f the claimant's
 ],fisted comparable sales (m.536),

I95. That, upon later testimony, wi
tness Mirza states he did.

examine the sale by the Power 
Authority of the State o£ New Y

ork

to Mount S~. Mary's Hospital 
of 27.217 acres for $95,000.00

under a 1962 deed pursuant to a
 1960 contract (m.538)~ ghat h

e

conceded there were two pages o
f z'estrictions plus a buy back

pr iv~.lege in favor of the grant
or Contained in deed to the

Hospital grantee (m.541.): 
that he agreed that the Mount S

t.

Mary's Hospital property comme
nced on the southwesterly sid

e of

Military Road ].50.46 feet nor
t}iweSt o£ the intersection of

{~~~

,̀

~ :

Military Rand and Upper Mount
n~n Road and had appzoximately 1

100

~eaC o~ '~ronteq~ a►lonq Mil.i.te~ry Road ; (m.542) Nheze ~s the .;Claim-

an~'Ho1y Trinity Cemetery property had a combined frontage of 3280

feet (m.542) ,.

195. That witness Mirza conceded that computations ahawed that

the claimant's property had a ratio 0£ 130 front £eet per acre

with relation to the 25.253 acres taken (m.543), whereas

the Mount St. Mary's I3o~pital prop~xty had approximately. 42 front

feet per acxe with relation to the 27.271 acres conveyed to it

by the State rawer authority (m.544).

].96. That the Claimant's appropriated acreage dad about three

times more front footage per acre than d~.d Mound St. Mary's

Hospital acreage purchased (m,544)~ and in his analysis he staffed

that frontage for hospital use was "not desirable" (m,546) but

wi~.ness Mirza valued what he termed "rear acreage" by his other

~khree aezeage sales (exclusive 4f the aforesaid Hospital purchase)

a~. only $360.00 per acre.
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197. That of his four acreage sales Mr. Mirza thought .the Mount

St. Mary's hospital purchase was "probably the most comparable"

to the land appropriated (m. 545) and he thought that the HoJ.y

Trinity properly had "about the same utility" as a corner property

(m.548)

198. Thai Mr. Mirza af£~.rmed that he charged about a $40,000:00

discount over a nine year period of residential lot sales (m.550).

x.99. That witness Mirza stated ghat the mandatory two year

development tame l~.mitat.ion in the Mount St. Mary's Hospital

deed meant that the purchaser could not sell it to someone

"who might develop it in a means not compatible ~o your own

development" (m.554).

1 200. Z`hat the restrictions contained in the aforesaid conveyance

to Mount St. Mazy's Iiospf.t~l 'inured to the benefit of t}~e

yeller who xe~ezved and controlled the uea ot~ the land nftar its
•..> ~::

;sale and Which indicated that the land unencumbered by restriction., .. , ; 

1
and covenants was worth more on an open market (m.554j.

201. Thai witness Mirza said that a "summation method of

selecting a capitalizat3.on rate" must be used because of lack of

market data to establish a capitalization rate (m.558).

202. That he used the following component parts for his

capitalization rate:

1. The safe rate o~ non.-risk rate (2) fate:' for lack

of safety oz risk rate (3) rate for non-liquidity and (4) rate

for burden of management (m.559).

203. That for the safe rate }ie used 3/ being the Sate of New

York bond issue rate (56.x); then he stated that the death

rate was dropping from 17.7 per thousand in 1910 to 9.5 per

thousand in 1960 (ma561) -and that the risk rate should be

1.5% which was a difference between a Tong term bond yield of
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4.0/ and a short term bond yield of 4.0;~ and 
a short term bond

yield of 2.5/0 (m.564}1 that he then determi
ned that the risk

rate for non-liquidity should be 1.0'/ becau
se of tre period

that such money would be non-liquid in h3.s 
estiznation,(m,565);

he then added 0.5/ for the burden of manage~mAnt
 (m.566); h~.s

summary is 6~ (m.567).

204. Z'ha~ State's witness Mi~rza~, in all of his com
putations

rests his figures upon the basis that the pox
tion to be

appropriated would be the last to be develope
d (m.574), even

( though he testified that the cemetery coul
d be d~vet.oped by road-

ways in any direction (m.575).

205. That he also stated that cemeteries are slaw {.n developing

along boundary lines and he mentioned one or two 
insi.ar~ces

which r~rere the cemeteries that he had examined foz l
ittg:~tian

purposes (ra.568) but that, as A mattez ot~ which 
judici.a~ r~otics l

frill,.bs' talon.:. there' arcs manor ̀ eeteblis
hed cemeteries, in '_he

,~~

Western New York area which have interior land remaining.unsr~
ld

( but which are developed to road frontage boundaries j for e:: -
~m;~le,

'Forest Lawn Cemetery at Buffalo, New Yorkf the Catholic,
 profs<-tant

and Jew~,sh Cemeteries in the Pine Ridge Road region in the Tovm

of Cheektowaga, Erie Coun~.y,

2Q6. That Mx. A~izza again stated that he charged $17,583.31 for

main~.enance costs per acre, but gave no credit for the money

paid for permanent care or interments (m.577jeven though the

cost of interment was charged out as a cemetery expense (m.578)1

witness Mirza admitted that he would have included i~ i.n his 
appra~
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had he-knawn about it at the time he prepared his appraisal

(m.579).

207. That the fundamental thesis and theory of State's witness

Mirza are faulty, because on the ane hand he estimates an

expected profit per acre after chargzng all forseeable and

anticipated r3.sks, care, and maintenance, but,. then, on the

other hand, by adding factors and increments of risk, non-

liquidity and elapsed time to a capitalization rate he is in

fact duplicating and overlapping items. of expenses that at no

point in his formula does he allow credit £or the reinvestment

income from the money wha.ch is returned each year under his

6% combined recovery of principal and interest thezeon so that

his straight line 6;~ capitalization rate in perpetuity has,

perforce, to be errronc~ous.

208. 'T'ht~t to apply a► cap.~t~,lization. z~ete is error and there
should be applied herein ,a discount rate based.on the present_ ,;
value of future money..

209. Mr. Mirza stated that he valued the land a's cemetery except
the part he could nat economically justify as cemetery land
and he valued that portion on the basis of adjoining non-cemetery
land (in.583) but this Couz~ finds that the land appropriated

'y by the State herein was nod surplus land, ar~d the cezneteaCy wds
being developed in the d3,rec~3.on of major road frontages and
in accordance with the direction of the deed acquisitions.
210. That the cemetery has suffered severance and consequential
damages for tk~e following reasons:
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n ~p

~.

~ a

a) the symme
try and devel.ap

ment plan of the
 cemetexy

~.ncZezdi,ng 3,~s 
ava~lab3.li.ty of 

enhances and ex
3.ts has

been affected 
adversely.

b) The Skate's witn
esses admitted 

that at least

"some" f~.ow o£ 
water ofd the 

property had bee
n impeded by th

e

~xpr~ssway whic
h thexeby resul

ted in 9.nczease
d por~dage and

£lood~.ng .

c) The said pondag
e and flooding 

hid enlarged and
 deep-~,

ened after the 
construction of

 the Expressway 
by the State, b

ut

befoxe the inst
allation of the

 fill. and raised
 xoad by the

claimant i~z the
 southwest area

 of the residua
l property.

~ } ~
d) The cla~,mant was

 entitled to in
stall a road

r

1'~'~. ~
or roads on a.ts

 residual proper
ty to connect wi

th Roberts Stze
et

~t
and zestoze a los

t entrance find exit and was
 under na legAI.

duty to zefrain
 fzom building s

uch toad in order
 to pzevent

_~

t~; ,~ ~ ,~ p+~ndage tend flo
oding `m4zeover

 by using the roa
d and instal],ing

:r, ti i

x 4
~ .

f31.1 claimant d
id what was reasor

zabZy necessary t
o mitigate

pondage and flood
ing.

t
e) The State by the o

ffer of fi1~ ind
icated that it

had knowledge that
 a pondage and fJ

.00d~ng condit~.vn 
had occurred

an claimant's resi
dual land] that t

he fill. offered w
as unsuitable

for .its intended
 use.

i

£j That the CIa3.mant
 was required ~o 

insta],1 earth

~
£ill to eliminat

e and/or alleviat
e areas of £~ood3.

ng.

.~
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211; `hat the Court has viewed the property.

CL1~IM11NT' S PROPOSED

CONCLUSIONS OF LAW

l.. 27ia~ the highest and best use of the claimant's propert
y

and the.preml.ses appropriated was fox cemetery purpo
ses.

2. That cemetery 7.and has a unique real estate market bu
t

there axe certa~.n sales of cemetery land (.apart from me
rely

vacant land) located in the Western New York area 
and I

cited by the claimant herein which, when adjusted £ox

differentiating characteristics and circumstances, do f
urnish

a basis far determining the market value o£ cemetery 
land.

3. That the appraisers both for the claimant and 
the Stake

found that owners of existing cemetery land are reluctant 
to sell.

their cemateriea voluntarily to prospective purchasers and 
this

fnetor l.ndieates that cemeteries had a premium value over a
nd

above ~he~r value as land. only.: :
'r. 

. .

4,. .That a str~.et income approach of valuation should not, in

fairness;; be applied to a cemetery owned by a religious corpora-

tion which deliberately conserves its cemetery land for a future

and 1ong~term use instead of attempting to sell out the cemetery

lend for graves in the ~horteat possible time.

5. ghat the premises appropriated were wor~.h the value o£

$20,000.00 per acre at the dime of said appropriations.

6. Z`hat the claimant sustained and is awarded direct damages

of $505,060.00 computed as fol.lowss

a) For Map 5, Parcel 195E 6,648E acrest-

the sum of $132,960 with intezest thereon

from the 8th day of August 1960 to the

8th day of February 1961 and from the

. 6th day of I~ugust 1962 to the date o£

entry of judgment herein.
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b) For Map 173, Parcel 178, 18.407±

acresf - the sum of $368,140.00.with

interest thereon from the 26th day of

September 1960 to the 26th day of March

1961 and froze the 6th day of August 1963.

to the date of entry of judgment herein.

e) For Map 39, ~ Parcel 226, - 0.198 acre

the sum of $3,9F0.00 with interest thereon

from the 28th day of August 1962"to the

28th day o£ February 1963 and from the

15th day of April 1964 to the date o£

entry of judgment here~.n.

7. That the claimant has also sustained and is awarded severance

and consequential damages to ~.ts residual properly in the sum

of $70,222.50 computed as follows:

a), For damages to the market value of

residual land $29,000.00 by reason

of loss of "suitable" ingress and

egress and for destruction of
. symmetry and loss of grave sites

due to an angled appropriation line.

b) Fox damages equal to the cost of

` earth fi~.l and a drainage system ,

needed to eliminate pondage and `' ~'

~. (loading caused by the State construction.

e) Said sums shall bear interest from the

26th day of September 1960 (the date

of second fee map filing) to the 26th

day of March 1961 and from the 6th day

i of August 1962 to tYxe date of entry

of judgment.

8o That, therefore, the total damages hezewith awarded to thei F

claimant i.s the sum of $575,282.50 plus the aforesaid applicable

interest.

~ 9. the award to claimant herein is exclusive of the claims,

i~ any, of persons other than owners o£ the appropriated propexty,

their tenants, mortgagees and lienora .having any right or interest

in any stream, lake, drainage and irrigation ditch or channel,

s~ree~, road, highway, or public or private right of way or

the bed thereof within the limits of the appropriated property

or cont~.guous thereto] and is exc7.usive also of claims, i.f

any, for the value of or damage to easements and ap~urtenan~
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facilities £or the construction, operation and maintenan
ce o£ i

', 
~ f

publicly awned ox pub l.~.c service electric, telephon
e, telegraph, s

pipe, water and sewer and railroad ].fines.

i LET JUDGMENT BE ENTERED ACCORDINGLY.

Respectfully submitted,

. / 011/1 /~ • L' ~ ~ 3
~' ;a

Dated: July 28, 1965. Victor E. Manz, Esq. ; ~

wil.liam R. Brennan, Esq. of

Counsel

948 Ellicott Square Bldg. ~

Buffalo, New York, 14203

Attorney for Claimant.
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